
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world byJSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.istor.org/participate-istor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



11 

uncertain and divided or when it is sluggish and indifferent and acts 
too late that it fails of effect. During all the desperate struggles and 
emergencies of the great war, the conflicting nations from the begin- 
ning have been competing for the favorable judgment of the rest of 
the world with a solicitude which shows what a mighty power even 
now that opinion is. 

Nor can we doubt that this will be a different world when peace 
comes. Universal mourning for the untimely dead, suffering and 
sacrifice, the triumph of patriotism over selfishness, the long dominance 
of deep and serious feeling, the purifying influences of self-devotion, 
will surely have changed the hearts of the nations, and much that is 
wise and noble and for the good of humanity may be possible that 
never was possible before. 

Some of us believe that the hope of the world's progress lies in the 
spread and perfection of democratic self-government. It may be that 
out of the rack and welter of the great conflict may arise a general 
consciousness that it is the people who are to be considered, their 
rights and liberties to govern and be governed for themselves rather 
than rulers' ambitions and policies of aggrandizement. If that be so, 
our hopes will be realized, for autocracy can protect itself by arbitrary 
power, but the people can protect themselves only by the rule of law. 

The President. Next upon our program is an address by Hon. 
John Bassett Moore, formerly Counsellor for the Department of State, 
on "The relation of international law to national law in American 
countries," and I take great pleasure in presenting him. 

THE RELATION OF INTERNATIONAL LAW TO NATIONAL 
LAW IN THE AMERICAN REPUBLICS 

Address of Dr. John B.\ssett Moore 

The present address is not concerned with the question whether the 
law of nations, or international law, is to be placed in the same legal 
category as national or municipal law — a question I discussed elsewhere 
a year ago.^ It relates simply to the attitude of the authorities, legisla- 
tive, administrative and judicial, of the American countries towards 
international law and its enforcement. It may be superfluous to say 



^Law and Organization: Presidential Address at the Eleventh Annual Meet- 
ing of the American Political Science Association, Chicago, Dec, 1914. The 
American Political Science Review, February. 1915. 
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that international law, in the sense in which the term is commonly 
understood, had its origin among the so-called Christian states of 
Europe. In consequence, all European states and all states inheriting 
European civilization are assumed to be bound by it. By Article VII, 
however, of the Treaty of Paris of March 30, 1856, Turkey was ex- 
pressly admitted "to participate in the advantages of the public law 
and system of concert of Europe." With this act, the classification of 
states that were subject and those that were not subject to interna- 
tional law as Christian and non-Christian ceased to be applicable, and 
its inapplicability became only the more pronounced with the accept- 
ance of the system by Japan and other non-Christian countries. 

'In regard to the countries of America, there never was any question 
as to their position or their obligation, since all of them, as they now 
exist, were of European origin, having been at one time or another the 
colonies of European Powers. The first of them to become indepen- 
dent — ^the United States of America — acted from the outset upon the 
principle that it was subject to what was then generally known as the 
law of nations, but is now commonly called international law. Long 
prior to the formation of the Constitution of the United States, while 
the loose national association formed by the Articles of Confederation 
was still in existence, the so-called Federal Court of Appeals declared 
that "the municipal laws of a country can not change the law of 
nations so as to bind the subjects of another nation." (Case of the 
Resolution, 2 Dallas, 1, 4.) In 1796, seven years after the establish- 
ment of the government under the Constitution, Mr. Justice Wilson, 
sitting in the Supreme Court, declared that, "when the United States 
declared their independence, they were bound to receive the law of 
nations in its modern state of purity and refinement." (Ware v. 
Hylton, 3 Dallas, 199, 281.) By the Constitution itself international 
law was indeed expressly recognized. Such recognition is seen in the 
provision that Congress shall have power to define and punish piracies 
and felonies committed on the high sea, "and offences against the law 
of nations." (Article I, Section 8, clause 10.) Moreover, in order 
that the law of nations might be duly observed, it was provided that 
the judicial power of the United States should extend to all cases 
arising under treaties made under the authority of the United States, 
to all cases affecting ambassadors, other public ministers and consuls, 
to controversies to which the United States should be a party and to 
controversies between a State or the citizens thereof and foreign 
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states, citizens, or subjects, and that in all cases affecting ambassadors, 
other public ministers and consuls and those in which a State should 
be a party, the Supreme Court should have original jurisdiction. (Ar- 
ticle III, Section 2, clauses 1 and 2.) Finally, it was declared that all 
treaties which had been or which should be made "under the authority 
of the United States," should be "the supreme law of the land," 
binding upon the judges in every State, in spite of any clause to the 
contrary in its constitution or laws. (Article VI, Section 2.) 

The fact having thus been avowed that the new nation called the 
United States of America was subject to the law of nations, it was 
only natural and logical that the courts should proceed upon the prin- 
ciple that international law was a part of the law of the land, and as 
such to be interpreted and applied in the causes coming before them. 
This was a principle of the English common law. In 1764 one of the 
most celebrated of English judges, Lord Mansfield, quoted the opinion 
of a great predecessor, Lord Talbot, to the effect "that the law of 
nations, in its full extent, was part of the law of England," and that 
it was to be "collected from the practice of different nations, and the 
authority of writers." The writers consulted, there being then no 
English writer of eminence on the subject, were Grotius, Barbeyrac, 
Bynkershoek, Wicquef ort and other continental publicists. Lord Mans- 
field also recalled Lord Hardwicke both as declaring an opinion to 
the same effect and as "denying that Lord Chief Justice Holt ever had 
any doubt as to the law of nations being part of the law of England." 
(Triquet v. Bath, 3 Burrows, 1478.) Upon the strength of these 
authorities, an eminent judge at Philadelphia, prior to the formation 
of the Constitution of the United States, sustained an indictment 
founded on the common law for an offence against the law of nations 
(Respublica v. DeLongchamps, 1 Dallas, III). In 1793, Thomas Jef- 
ferson, the first Secretary of State of the United States, declared that 
"the law of nations makes an integral part * * * Qf \^^ laws of the 
land." (Wait's American State Papers, 1, 30.) In 1815, Chief Justice 
Marshall, in deciding a case before the Supreme Court, declined to 
accept the contention that the judicial tribunals should, on the ground 
of retaliation, apply to Spain a rule respecting captures different from 
that prescribed by the law of nations. Till Congress should pass a 
retaliatory act, he declared that the court was "bound by the law of 
nations, which is a part of the law of the land." {The Nereide, 9 
Cranch, 388, 423.) In consonance with this doctrine, the law of 



14 

nations does not have to be proved to the court as a fact. (The Scotia^ 
14 Wallace, 170.) 

On the authority of these official utterances, Sir Henry Maine was 
justified in declaring that the statesmen and jurists of the United 
States did not regard international law as having become binding on 
their country through any legislative act; that they looked upon it as 
an integral part of the conditions on which a state is originally re- 
ceived into the family of civilized nations; and that their view, being- 
essentially the same as that entertained by the founders of the system, 
might be summed up by saying that the state which disclaimed the 
authority of international law places itself outside the circle of civilized 
nations. (Maine, International Law, 37—38.) 

Apart from certain special and exceptional clauses, which, as found 
in a few of the national constitutions, have given rise to international 
controversy, and the terms and effect of which will be discussed farther 
on, it may be unhesitatingly affirmed that the principles above set forth 
prevail throughout the American Republics. In the spirit of those 
principles, the Constitution of Argentina, following substantially the 
terms of that of the United States, declares that "treaties with foreign 
Powers are the supreme law of the nation, binding upon the provincial 
authorities, notwithstanding any contrary provision in the provincial 
constitutions or laws" (Part First, Sole Chapter, Art. 31); that the 
Supreme Court of the nation shall have jurisdiction of all cases in- 
volving foreign treaties or concerning ambassadors, public ministers 
and consuls, and of all cases between a province or its citizens and a 
foreign citizen or state; and that, in cases concerning foreign ambassa- 
dors, ministers or consuls, or to which a province shall be a party, the 
jurisdiction of the national Supreme Court shall be original and ex- 
clusive." (Part Second, Title First, Section Third, Chapter II, Articles 
100 and 101.) 

The Constitution of Brazil contains a significant clause, investing 
Congress with exclusive power to authorize the government to declare 
war, "when arbitration has failed or can not take place." (Article 34, 
clause 11.) This recognition of the obligatory force of international 
law is altogether remarkable and commendable. By the same Constitu- 
tion, the Federal Supreme Court has original and exclusive jurisdic- 
tion of "disputes and claims between foreign nations and the Union, 
or between foreign nations and the States" (Article 59). The juris- 
diction of the federal judges and courts also embraces suits between 
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foreign states and Brazilian citizens; actions instituted by foreigners, 
founded on contracts with the federal government, or on conventions 
or treaties between the Union and other nations ; questions relating to 
maritime law and the navigation of the ocean ; and questions of inter- 
national criminal or civil law. 

The Constitution of Colombia of 1863 expressly declared, "The law" 
of nations forms part of the national legislation;" and although a 
similar clause is not found in the Constitution of 1886, or in the 
amendments subsequently adopted, the authorities of the country are 
understood, in their treatment of neutrality and other questions, to 
have acknowledged the continuing force of the principle. 

The Constitution of the Dominican Republic of 1896, while invest- 
ing the Supreme Court with jurisdiction of all civil and criminal cases 
against diplomatic functionaries "when permitted by the law of na- 
tions" (Art. 69), explicitly provided that "the law of nations is made 
a part of the law of the Republic." (Art. 106.) Although this last 
clause is not found in the Dominican Constitution of 1908, there are 
•other provisions in which the underlying principle is clearly recognized. 
Thus, in language similar to that employed by the Constitution of 
the United States, the Congress is empowered to grant letters of 
marque and reprisal, to regulate matters of prize, to define acts of 
piracy and offences against the law of nations, and to affix the penal- 
ties. (Dominican Constitution, 1908, Art. 29.) Furthermore, the 
government is forbidden to declare war without having previously 
proposed arbitration; and, in order that the application of this prin- 
ciple may be assured, it is provided that there shall be introduced, in 
all international treaties made by the Republic, the clause: "All dif- 
ferences which may arise between the contracting parties must be 
submitted to arbitration before an appeal is made to war." (Ibid., 
Art. 102.) 

The Constitution of Honduras confers upon the Supmere Court 
jurisdiction of prize cases and cases of extradition, as well as of all 
other cases that are to be settled according to international law. (Art. 
107, paragraph 5). 

By the Constitution of Uruguay, the High Court of Justice has 
"original jurisdiction" of "crimes or offences against the law of 
nations," of "questions growing out of treaties or negotiations with 
foreign Powers," and of "cases in which ambassadors, ministers and 
other foreign diplomatic agents are concerned" (Art. 96). 
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These constitutional provisions merely acknowledge, either expressly 
or by implication, the obligatory force of international law in matters 
to which it is properly applicable. The same principle has often been 
consecrated in judicial and administrative decisions in the American 
countries. It is further exemplified in the proclamations, decrees and 
circulars which they have been accustomed to issue in the enforcement 
of their neutrality, as may be seen in the collection of neutrality procla- 
mations and decrees printed by the United States in 1898, and in the 
volume lately published by the eminent and learned Chilean authority, 
Dr. Alejandro Alvarez, on the neutrality of his country in the present 
European war.^ 

In this relation I may mention a case, somewhat exceptional in its 
circumstances, of which erroneous versions have sometimes been given. 
I refer to the case of Jose Dolores Gamez, in Nicaragua. Seiior 
Gamez, a political refugee from that country, took passage early in 
1885 on the Pacific Mail Steamer Honduras at San Jose, Guatemala, for 
Punta Arenas, in Costa Rica. When the steamer, in the regular course 
of her voyage between those ports, arrived at San Juan del Sur, in 
Nicaragua, the comandante of the port requested her commander, 
Captain McCrae, to deliver Gamez up, and. on his refusal to do so, 
declined to give him a clearance. Captain McCrae then sailed away 
without proper papers, and for this act was charged, before the crim- 
inal court of first instance at Rivas, under Article 177 of the Nicara- 
guan Penal Code, with the offense of "want of respect for the authori- 
ties," in having openly resisted or disobeyed them. Sentence was ren- 
dered on February 9, 1885. The court held (1) that the "open resist- 
ance or disobedience" to authority, which was essential to the crime 
in question, was not "clearlj'^ shovATi," because, while it was true that 
Captain McCrae did not comply with the command of the comandante, 
it was also true that the obligation to do so "did not exist," or at least 
was "doubtful," and still more so in the form in which the demand 
was made, since, although the ship was a merchant yessel and there- 
fore, "according to the general principles of international law" subject 
to the local jurisdiction, this subjection "according to those same prin- 
ciples," was not absolute; (2) that the fact that Seiior Gamez took 
passage on the steamer "from one of the ports of the other republics 
of Central America," rendered the obligation to deliver him up "still 



2£o Grande Guerre Europeenne et la Neutralite du Chile, Paris, A. Pedone, 
1915. 
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more doubtful," because, said the court, "when certain cases have 
arisen analogous to the one under consideration among nations more 
civilized than our own, it has been alleged, as a reason to justify the 
delivery, that both the embarking of the passenger, as well as his 
delivery, must be made in national waters" ; (3) that Senor Gamez, as 
appeared by the papers, was accused, not of common crimes, but of 
political offenses, under a decree of September 9, 1884, and that it was 
"a doctrine universally accepted in the works of writers on interna- 
tional law" that, although merchant vessels were subject to the local 
jurisdiction as regarded persons accused of common crimes, they were 
"exempt from the jurisdiction" as regards persons accused of political 
offenses, all of which relieved the captain from the obligation of mak- 
ing the delivery demanded of him. In support of these views, the 
court cited Bello, Principios de Derecho Internacional (Paris, 1882, 
Cap. IV, No. 8, pp. 72-73), and Calvo, Derecho Internacional (Paris, 
1868, part 1, Cap. V, Sec. 200, pp. 316-317). It was accordingly ad- 
judged that the charge of disrespect was not established; and this 
sentence was affirmed by the Supreme Court at Granada, in 1892, with- 
out an additional statement of reasons. The case is interesting as 
showing how national legislation was interpreted and enforced in the 
light of what was understood by the court to be the rule of interna- 
tional law.' 

A question much discussed in the American- countries is that of the 
nature and limits of diplomatic intervention, particularly in behalf of 
private aliens. This question has been discussed chiefly with reference 
to the attitude of individual governments towards the employment by 
the alien's government of the diplomatic processes recognized by in- 
ternational law.* 

In a few instances express provisions on the subject are found. In 
the national Constitution of Guatemala, it is provided that "foreigners 
shall not resort to diplomatic action except in case of a denial of 
justice," and that "final decisions adverse to the claimant shall not be 
understood as denials of justice." Substantially the same rule is found 
in the Constitution of Honduras, which provides (Art. 15) that "for- 
eigners shall not resort to diplomatic intervention except in case of 



3A fuller statement of the case may be found in Moore's Digest of Inter- 
national Law, II, 868-870. 

*See, generally, Borchard's Diplomatic Protection of Citizens Abroad, or the 
Law of International Claims, and, particularly, Chapter VII, pp. 836-860, on 
"Limitations Arising out of Municipal Legislation of the Defendant State." 
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manifest denial of justice, abnormal delays, or self-evident violation 
of the principles of international law," and that- "the fact that a final 
decision is not favorable to the claimant shall not be construed as a 
denial of justice." Likewise, the Constitution of Nicaragua declares 
that "foreigners shall not resort to diplomatic interposition." Except 
that the Constitutions of Honduras and Nicaragua impose as a penalty 
for any violation of the inhibition, the loss of the right to reside in the 
country, these provisions may be regarded as declaratory of an estab- 
lished principle of international law. 

The subject of diplomatic intervention in behalf of private aliens 
was discussed in connection with the phrase "denial of justice," at the 
Third International American Conference at Rio de Janeiro in 1906, 
on the occasion of the renewal of the treaty concluded at the Second 
International American Conference at Mexico in 1902, for the arbitra- 
tion of pecuniary claims. This treaty required the high contracting 
parties to submit to arbitration "all claims for pecuniary loss or 
damage," presented by their respective citizens, which could not be 
"amicably adjusted through diplomatic channels," when the claims were 
important enough to justify the expense. In the report adopted at 
Rio de Janeiro, on the renewal of this treaty, it was assumed that the 
cases intended to be covered were those in which diplomatic interven- 
tion was justified, it being the sovereign right of each independent 
Power to regulate by its laws and to judge by its tribunals the juridical 
acts consummated in its territory, "except in cases where, for special 
reasons, of which the law of nations takes account, the question is 
converted into one of an international character." This thought was 
most admirably elucidated by one of the delegates of Brazil, Dr. 
Gastao da Cunha. who, after expressing his concurrence in the view 
above stated, remarked that the phrase "denial of justice" should, 
subject to the above qualification, receive the most liberal construc- 
tion, so as to embrace all cases where a state should fail to furnish the 
guarantees which it ought to assure to all individual rights. The 
failure of guarantees did not, he declared, "arise solely from the judi- 
cial acts of a state. It results," he continued, "also from the act or 
omission of other public authorities, legislative and administrative. 
When a state legislates in disregard of rights, or when, although they 
are recognized in its legislation, the administrative or judicial authori- 
ties fail to make them effective, in either of these cases the international 
responsibility of the state arises. In all those cases, inasmuch as it is 
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understood that the laws and the authorities do not assure to the for- 
eigner the necessary protection, there arises contempt for the human 
personality and disrespect for the sovereign personality of the other 
state, and, in consequence, a violation of duty of an international char- 
acter, all of which constitutes for nations a denial of justice." 

At the Fourth International American Conference, at Buenos Aires, 
it was proposed in committee to supplement the treaty of Mexico not 
only with an unexceptionable provision obligating the arbitral tribunal 
to decide in accordance with the principles of international law, but 
also with a stipulation that, if a question should arise between the high 
contracting parties as to whether a case covered by international law 
and justifying diplomatic intervention had arisen, this difference should 
be submitted to the arbitral tribunal as a "previous" or preliminary 
question, the solution of which might or might not authorize the 
tribunal to take cognizance of the merits of the case. In support of 
this proposal, a passage was quoted from an official note of the Argen- 
tine plenipotentiaries to the representative of the Italian Government, 
as to the interpretation of the Argentine-Italian treaty of arbitration. 
This passage, by which it was declared that a foreign state was not 
obliged to accept the judgment of the local tribunals if it believed that 
they were not competent, or if they had decided contrary to the prin- 
ciples of international law, but that, as between civilized states, the 
territorial judges should be presumed to act jusliy, at least to the 
extent that diplomatic action should not be initiated till they had ren- 
dered their sentence, and then only when the sentence was contrary to 
international law, may be treated as a statement of a general principle. 
But it did not seem completely to support the proposal that the question 
of the right or propriety of diplomatic intervention might, if raised, 
be treated as a preliminary question to be determined apart from the 
merits of the case. One of the members of the committee therefore 
took the ground that it was not practicable to lay down in advance 
precise and unyielding formulas by which the question of a denial of 
justice might in every instance be determined, or to treat it as a pre- 
liminary question which might be decided apart from the merits of 
the case ; that, in the multitude of cases that had, during the preceding 
hundred and twenty years, been disposed of by international arbitra- 
tion, the question of a denial of justice had arisen in many and in 
various forms that could not have been foreseen ; that human intelli- 
gence could not forecast the forms in which it might arise again, but 
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that in the future, as in the past, it would be disposed of by the amicable 
methods of diplomacy and arbitration, and in a spirit of mutual respect 
and conciliation. The other members of the committee declared that 
they accepted these declarations, since they considered that they were 
in no way inconsistent with what had been set forth in the report. 

The question of the liabilit)'- of a government for the acts of insur- 
gents has often been treated as presenting a special phase of the right 
of diplomatic intervention under international law. Calvo, the great 
protagonist of the limitation of the right of intervention in such cases, 
declared that, to admit the principle of responsibility and indemnity 
"would be to create an exorbitant and pernicious privilege, essentially 
favorable to strong states and injurious to feebler nations, and to 
establish an unjustifiable inequality between nationals and foreigners." 
(Droit Int., Ill, p. 1280.) 

Clauses designed to give eifect to this view may be found in the 
Constitution of Guatemala, which provides (Art. 14) that "neither 
Guatemalans nor foreigners shall in any case have the power to claim 
from the government indemnification for damages arising out of in- 
juries done to their persons or property by revolutionists" ; in the Con- 
stitution of Haiti, which provides (Art. 185) that no Haitian or for- 
eigner shall be entitled to claim indemnity for "losses sustained by 
virtue of civil and political trouble," but that the injured party shall 
have the right to seek reparation by prosecuting the authors of the 
wrongs in the courts ; in the Constitution of Salvador, which contains 
a clause (Art. 46) to the same effect, coupled, however, with the 
singular provision (Art. 68, paragraph 29) that no treaty or conven- 
tion shall be made "which in any way restricts or affects the exercise 
of the right of insurrection," and in the Constitution of Venezuela, 
which declares (Art. 17) that no indemnity shall be claimed by any 
one for losses "not caused by lawful authorities acting in their public 
capacity," and forbids (Art. 18) any treaty to the contrary to be made. 

The principle enunciated by Calvo was accepted by Wharton, in 
his Digest of International Law (II, 576, p. 223), to the extent of 
declaring that "a sovereign is not ordinarily responsible to alien resi- 
dents for injuries they receive on his territory * * * from insur- 
gents whom he could not control" ; and from this source it has passed, 
to the extent indicated, into various subsequent utterances of the De- 
partment of State of the United States. To the same extent it was 
adopted by the late Spanish Treaty Claims Commission, at Washing- 
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ton, which, moreover, took "judicial notice" of the fact that the Cuban 
insurrection of 1895 at once passed beyond the general control of the 
Spanish authorities, and therefore required claimants, in order to 
obtain an award, affirmatively to show that those authorities had in the 
particular instance the power actually to prevent the wrong but refused 
or failed to exercise it. Beyond this, the assertion of exemption from 
liability has not been sanctioned and probably would not be permitted 
in any case to be maintained. 

There yet remains to be considered an effort that has been made to 
guard against diplomatic interposition in respect of claims growing 
out of alleged breaches of contract. In the Constitution of Ecuador 
of 1897 it was provided (Art. 38) that every contract of an alien with 
the government or with a private Ecuadorean "shall carry with it 
implicitly the condition that all diplomatic claims are thereby waived" ; 
but, by the subsequent amendatory act of June 13th of the same year, 
it was declared that this "shall not cover cases in which the enforce- 
ment of judicial decisions or of arbitral awards in favor of foreign 
contractors has been refused," the parties injured thereby having "the 
right to resort to diplomatic intervention, according to the principles 
of public law." By this amendment the attempted safeguard was 
materially modified; but the provisions of the act of June 13, 1897. 
are not included in the Ecuadorean Constitution of 1906, which re- 
news (Art. 23) the terms of Art. 38 of the Constitution of 1897. 

It is chiefly in Venezuela, however, that the question has been put 
to a practical test. The successive constitutions of the country have 
made ample acknowledgment of the obligatory force of international 
law. By the Constitution of 1904 the Supreme Federal Court was 
invested with power to take cognizance of "civil or criminal prosecu- 
tions against diplomatic agents, in the cases allowed by the public law 
of nations," as well as to hear and deterfoiine prize cases. (Article 95, 
paragraphs 3 and 7.) The Constitution further provided that, in all 
international treaties, a clause should be inserted to the effect that "all 
differences between the contracting parties shall be decided by arbitra- 
tion without appeal to war." (Art. 120.) The Constitution also con- 
tained the explicit declaration that "the law of nations forms part of 
the laws of the country," but this was qualified by the further declara- 
tion that the provisions of the law of nations "shall not be invoked 
when they are opposed to the Constitution and the laws of the re- 
public." (Art. 125.) 
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Interpreted in one sense, this qualification might be regarded as a 
denial of the obligatory force of international. law, and as having been 
intended to assert the position that a country can fix the measure of 
its international obligations, not only by its Constitution, but also by 
the laws which its legislature may from time to time prescribe. I am 
not, however, inclined to give to the qualification this sweeping inter- 
pretation which, if admitted, would destroj'- the foundations of inter- 
national law. I am, on the contrary, disposed to interpret it in the 
following senses: 

1. Although it may not be so in all countries, yet it is no doubt the 
case in many countries, including the United States, that an act of the 
supreme legislative power violative of the law of nations will be 
enforced by the public authorities, judicial and administrative, the 
foreign government being left to assert its rights through the diplo- 
matic channel. In this respect the clause of the Venezuelan Constitu- 
tion is not exceptional. 

2. Apart from what is set forth in the preceding paragraph, it is 
probable that the clause in question was intended to give a special 
sanction, among other things, to Article 124, which declared that no 
contract of public interest entered into by the Federal Government or 
by any public authority should be assignable to any foreign govern- 
ment, and that in all contracts there should be included, and if omitted, 
should be considered as included, the following clause: "The doubts 
and controversies of any nature that may arise in regard to this con- 
tract, and which can not be amicably settled by the contracting parties, 
shall be decided by the competent tribunals of Venezuela, accordinsj 
to the Venezuelan laws, and shall not in any case be made a subject 
of international claims." 

Provisions similar to those just quoted are included in the Vene- 
zuelan Constitution of April 19, 1914. except Article 125, supra:' 

Clauses such as this, when actually embodied in contracts, have on 
several occasions been discussed by international commissions, with 
results not entirely harmonious. In some cases they have been re- 



sArt. 95, paragraphs 3 and 7, of the Constitution of 1904, become Art, 98. 
paragraphs 3 and 7, of the Constitution of 1914; Art. 124 of the Constitution of 
1904 is Art 121 of the Constitution of 1914. For Art. 120 of the Constitution of 
1904, supra, there is substituted, with the same number, in the Constitution of 
1914, the following: 

"In international treaties there shall be inserted the clause that 'All differences 
between the contracting parties, relative to the interpretation or e.xecution of this 
treaty, shall be decided by arbitration.' " 
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garded merely as devices to curtail or exclude the right of diplomatic 
intervention, and as such have been pronounced invalid. In other 
cases they have been treated as effective, to the extent of making the 
attempt to obtain redress by local remedies absolutely prerequisite to 
the resort to international action. Only in one or two doubtful in- 
stances does the view seem to have been entertained that they should 
be permitted to exclude diplomatic interposition altogether." 

On the whole, the principle has been well maintained that the limits 
of diplomatic action are to be finally determined, not by local regula- 
tions, but by the generally accepted rules of international law. 

The President. I have now great pleasure in introducing to you 
Mr. George G. Wilson, Professor of International Law in Harvard 
University, who will address us upon the same subject. 

THE RELATION OF INTERNATIONAL LAW TO NATIONAL 
LAW IN AMERICAN STATES 

Address of George Grafton Wilson, 
Professor of International Lazv iji Harvard University 

International law presupposes the existence of states. In the early 
days the idea of a state was somewhat vague and often varied. The 
modem idea of a state as a sovereign political unity carries with it 
certain presumptions which were not admitted in Europe till after the 
Peace of Westphalia in 1648. 

It was but natural that the proximity and consequent intercourse of 
states upon the European continent should make necessary a system 
of reasonable action in their mutual relations. In its beginnings inter- 
national law looked to this system of conduct for its principles. The 
states following this common system gradually formed a circle or 
family of nations assuming that others, if admitted to the family, 
should accept the system adopted by the family. The standards adopted 
by the family of nations, though not clearly established at the begin- 
ning, gradually became well-defined. The standards were naturally 
European because determined by European conditions and thought. 
The family was for a time spoken of as the family of Christian nations, 
but this claim was set aside and the political basis became the test of 
admittance to the international circle. 
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When the plan of the family of nations was developing, one of the 
prime objects was the maintenance of the balance of power in Europe. 
The Treaty of Utrecht in 1713 is a little broader in extending its aims 
to the establishment of peace and tranquillity in Christendom through a 
just equilibrium of powers. European congresses were frequently held 
for this purpose. The disturbance of the status quo came in Europe to 
be regarded as a violation of international law. The status quo had. 
been established after many and long struggles. The status quo seemed 
to have historically justifiable foundations, such as the grant of privi- 
leges by kings or emperors, the union of crowns by marriage or inheri- 
tance or by acts of those who had the right to rule. Revolution would 
therefore be regarded as one of the most doubtful foundations upon 
which a claim to membership in the family of nations could be based. 

The recognition of the United States as equal by France in the 
treaty of 1778 was therefore a recognition of a political unitj' based 
upon revolution as well as the recognition of a state outside of the 
geographical area of Europe. This precedent, set by France and soon 
followed by other European states, gave to the right of revolution a 
sanction which later some of these states would gladly have recalled, as 
Mettemich thought when he described political revolution as some- 
thing which should be suppressed by common measures and should "be 
treated as hostile to all lawful constitutions and governments." Revo- 
lution, however, became the source of the right to existence among 
American states, forming a marked contrast to the accepted doctrines 
of the European family of nations. Thus the basis of national law 
was for America in the recognition of the right of revolution, for 
revolution is at the beginning of nearly all the American states. 

In America, not merely was the basis of the right of the state to be 
recognized by international law different from the generally accepted 
European doctrines, but the residence of political power was different. 
The concept of the "paramount authority of the public will" had already 
been set forth in doctrinaire treatises, but its practical embodiment in a 
political unity was not thought reasonable. Metternich characterized 
"the idea of emancipation of the peoples as absurd in itself," his 
doctrine being accepted by the rulers, to the effect that good govern- 
ment could come only from those who were by birth divinely appointed 
to rule. He did not regard masses as dangerous, but considered the 
middle class desiring political privileges as seized with a sort of "moral 
gangrene." Voltaire's idea was altogether different, and had influence 
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certainly in France when he described society as like a keg of beer, 
"froth at the top, dregs at the bottom, and wholesome in the middle." 
Metternich, dominating European international opinions so generally 
in the early half of the nineteenth century, could not even conceive of a 
lawful state organized by men who had as "their war cry, 'constitu- 
tion' "; and he says, "We are not alone in questioning if society can 
exist with liberty of the press, a scourge unknown to the world before 
the latter half of the seventeenth century and restrained until the 
eighteenth." Such an attitude is in strong contrast to the constitu- 
tional provisions which were being inserted in the fundamental laws 
of American states in the years of Metternich's power in Europe. In 
the American constitutions, freedom of speech and freedom of the 
press were inserted as basic principles. 

The accepted and long-recognized European claim of the right of 
intervention was denied by the American states. Meantime some of 
the rulers of Europe, denying the "paramount authority of the public 
will" and upholding "benevolent despotism," maintained that, en- 
trusted by divine power and "placed beyond the passions which agitate 
society," they should "not abandon the people whom they ought to 
govern to the sport of factions, to error and its consequences, which 
must involve the loss of society." The American position, clearly and 
at times forcefully expressed, has been in general that there is in 
international law no right of intervention, but that there is the obliga- 
tion of non-intervention — a position widely separating for a time the 
European and American theories. 

The American continent, with its vast resources and area open to 
occupation and cultivation, afforded a tempting field for emigration. 
This movement of population to the American continent was favored 
while the area \vas European colonial territory. After the colonies 
broke off from the mother countries, the stream continued. The vigor- 
ous young life of the old countries was departing. This was wel- 
comed in the new world across the sea. Doctrines of naturalization 
were developed and a theory of expatriation, entirely contrary to that 
of many European states, received support in America. The common 
European doctrine that allegiance was indelible and that the children 
followed the nationality of the parents, the jus sanguinis, was denied 
in some American states, leading to long conflicts, which in the latter 
part of the nineteenth century were solved by a general recognition 
in international relations of the right of expatriation. 
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Not merel)- in these broader aspects of international law has the 
New World reacted upon the Old, but in many more special lines the 
national attitude toward law and justice has found response in ap- 
proval by international convaitions, congresses, practice, and law. 
Some examples of this may serve to illustrate many. Thus in the 
broader aspects of international law, particularly relating to the acqui- 
sition and exercise of territorial jurisdiction, American states, because 
of their development to some extent in an area not previously politically 
organized, made clear the law in regard to national title by occupation. 
Of this Chief Justice Marshall speaks for the American continent when 
he says in Johnson v. Mcintosh in 1828 : 

The potentates of the Old World found no difficulty in con- 
vincing themselves that they made ample compensation to the 
inhabitants of the New, by bestowing on them civilization and 
Christianity, in exchange for unlimited independence. But, as 
they were nearly all in pursuit of the same object, it was necessary, 
in order to avoid conflicting settlements and consequent war with 
each other, to establish a principle which all should acknowledge 
as the law by which the rights of acquisition, which they all as- 
serted, should be regulated as between themselves. This principle 
was that discovery gave title to the government by whose subjects, 
or by whose authority, it was made, against all other European 
governments, which title might be consummated by possession. 
The exclusion of all other Europeans necessarily gave to the na- 
tion making the discovery the sole right of acquiring the soil from 
the natives, and establishing settlements upon it. 

This same principle was recognized in regard to islands off Peru 
and islands off Venezuela when these were beyond the three-mile 
limit. Other and numerous controversies in regard to boundaries have 
arisen among the American states. Doctrines of prescription, of occu- 
pation, of accretion and other principles relating to territorial rights 
have been given general recognition. 

As to the coast waters, there has been a tendency to accept the 
three-mile limit and to recognize the freedom of the seas and the right 
of innocent navigation. The Argentine Republic and Chile in 1881, 
by the treaty of July 23, agreed that "Magellan's Straits are neutralized 
forever, and free navigation is guaranteed to the flags of all nations. 
To insure this liberty and neutrality no fortifications or military de- 
fences shall be created that could interfere with this object." 
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Free navigation of rivers in American states has likewise been gen- 
erally granted. Occasionally this has been limited to states having 
territory on a river. The treaty between the Argentine Republic and 
the United States of America in 1853 granted reciprocal freedom of 
river navigation. The South American states negotiated many of these, 
treaties among themselves. 

In these new lands another question, early requiring consideration 
and remaining to the present time, is that of boundary lines. The 
uncertainty as to limits of territory was but natural. Surveys, if 
made at all, were usually hasty and inaccurate or indefinite. Friction 
among these young and growing states on account of growth was 
inevitable. Here ancient grants and modem claims often clashed, but 
these boundary disputes have usually been settled by application of 
equitable principles rather than by resort to war. The principle of 
nti possidetis was frequently recognized, but whatever the principle of 
decision, the resort to arbitration became common and this form of 
settlement of disputes among American states grew in strength and 
favor. When the long and heated controversy over the Brazilian- 
Argentine boundary line was, by the arbitral award of President Cleve- 
land of the United States, settled in 1895 in a manner favorable to the 
contention of Brazil, the attitude of the Argentine Republic became 
not that of a defeated suitor, but that of a friend of its late opponent, 
rejoicing in the settlement of the difference and the removal of a cause 
of friction. Scarcely could the American ideal be more strikingly ex- 
pressed than in the reply of the Argentine Minister to the Brazilian 
Secretary of State for Foreign Affairs, when in behalf of the Argen- 
tine Republic, even when Argentine's claim had not been maintained, 
he said, "I regard the question under arbitration which has just been 
decided as a triumph of both our nations, which equally strong, patri- 
otic, and virile, have sought on the ground of right and justice a noble 
solution of controversies which can never be definitively settled by 
the transitory and ephemeral right of force." 

Not merely were territorial rights developed and an accepted inter- 
national practice in regard to title to land recognized, but the rights of 
nationals in American states were guarded. The bills of rights in many 
American constitutions contained declarations similar to the following : 

The rights of man are the basis of and object of social institu- 
tions. Consequently this state declares that all the laws and all 
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the authorities of this country must respect and maintain the guar- 
antees which the present constitution establishes. 

The constitutional and legal guarantees of nationals were necessarily 
maintained in international relations and in the treaties, particularly 
between American states. These treaties often secured the rights of 
the nationals of one state when within the jurisdiction of another. The 
rights of man as such assumed a much more important place than 
formerly in international agreements. One of the earliest of these 
treaties, negotiated between the United States of America and the Re- 
public of Colombia in 1824, provides for the freedom of citizens of 
each within the territory of the other, not only in navigation and com- 
merce, but also in matters of the exercise of judicial rights, and further 
in Article XI: 

It is likewise agreed that the most perfect and entire security 
of conscience shall be enjoyed by the citizens of both the contract- 
ing parties in the countries subject to the jurisdiction of the one 
and the other, without their being liable to be disturbed or molested 
on account of their religious belief, so long as they respect the 
laws and established usage of the country. 

This was repeated in other treaties of this period, emphasizing one 
of the principles for which American civilization has often stood. Other 
rights of man as such were protected in international agreements as in 
domestic law. The bill of rights often embodied in the constitution 
gave to the national security and freedom within his own state, and 
this became general for the American states through most favored 
nation clauses and reciprocal agreements. This right of man to pro- 
tection and freedom was recognized in America as inherent in man 
himself, and not, as in many European states, derived by a grant from 
some authority above. 

As political freedom was one of the comer-stones of the idea of 
American state policy, this principle was protected in national laws 
and received conventional sanction in international agreements. Natur- 
ally this protection for political freedom was guaranteed in extradition 
treaties by limitation upon the list of extraditable crimes in such man- 
ner as to exclude extradition of political offenders as criminals. This 
was often but a carrying of the national laws or national constitution 
into international agreements, as in the case of the Mexican treaties 
of extradition — treaties which conform to the article of the Mexican 
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Constitution which provides, "Treaties shall never be made for the 
extradition of political oifenders." (Article 15.) 

Not merely have the American states stood for the right of man to 
political freedom, but for his right to freedom of conscience and ex- 
pression, even in speech and press, in order that the spirit of man may 
not be repressed or compelled to conform itself to standards externally 
imposed. What this contribution to the development of the human 
race may mean, when embodied in world practice, it is difficult to 
foretell. 

It is true that the national law of American states embodied many 
principles that were regarded as visionary and idealistic, as was shown 
in the opinions of Metternich and others of his period, yet these states 
have had the courage and wisdom to maintain these principles, till now 
they meet with growing recognition in the world. The American 
states have not been afraid to test the principles of arbitration and 
judicial methods of settling disputes among themselves. Two Ameri- 
can republics were the first parties to appear before the Hague tribunal 
to ;test the merits of the newly established international court of arbi- 
tration and to demonstrate its right to claim a place as one of the 
greatest institutions for the furthering of international justice. 

The American nations have proven their ideals workable in the 
international relations of the states upon the Western Continent, and 
perhaps, when contrasted with European, practice, in no manner more 
strikingly than in the protection of national territorial limits. Along 
thousands of miles of frontier in all the Americas not massive fortifi- 
cations and armed forces, but simple boundary posts, supported by 
the confidence in the supremacy of national and international law, have 
been the most effective safeguards of the rights of jurisdiction and of 
peaceful possession. 

As was said by Secretary of State Root at the University of San 
Marcos, Lima. September 14, 1906: 

All international law and international justice depend upon 
national law and national justice. No assemblage of nations can 
be expected to establish and maintain any higher standard as be- 
tween each other than that which each maintains within its own 
borders. Just as the standard of justice and civilization in a 
community depends upon the individual character of the elements 
of the community, so the standard of justice among nations de- 
pends upon the standard established in each individual nation. 
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Thus in American states law, proceeding from and resting upon 
the fundamental rights of the nationals under its jurisdiction, has in 
the national sphere been formulated to meet the needs of all. That 
such principles should be recognized in international law is but 
natural, since the broad principles of equity and fair dealing must be 
even more pervasive in the sphere of international relations. That 
these principles are to have more weight in international affairs is 
evident when the growing participation of American states in the 
councils of nations is considered. At the first International Confer- 
ence at The Hague in 1899, of the twenty-six Powers whose plenipo- 
tentiaries assembled, two only were American and four others non- 
European ; and even then the voice of America was heeded, as it stood 
for the reign of law. At the Second International Conference at the 
Hague in 1907, of the forty-four Powers whose plenipotentiaries 
assembled, eighteen were American and four others were non-Euro- 
pean. That American ideals must receive consideration in these con- 
ferences of nations requires then no theoretical demonstration. These 
American ideals of justice and of the rights of man have passed from 
the national laws into international agreements and practice, though up 
to the present time often without any purposeful and cooperating 
effort upon the part of American states. The American principles of 
right and justice have been tested and found good for the development 
of mankind and the maintenance of peace, both in national and inter- 
national life. In the twentieth century the American nations have been 
admitted to full participation in the councils of the world where inter- 
national law is formulated. The dreams of the founders of these states 
have been realized, 3'et the possibilities of the greater triumph of the 
fundamental principles of the national law of American states in the 
sphere of international relations is a vision, possible of realization 
through the intelligent cooperation of the American nations working 
unselfishlj' for the international ideal, the well-being of mankind. 

The President. I have the pleasure now of presenting to you Dr. 
Norman Dwight Harris, Professor of Diplomacy and International 
Law in Northwestern University, who will address us upon the subject 
of "The duties and obligations of neutral governments, parties to the 
Hague conventions, in case of actual or threatened violations by bel- 
ligerents of the stipulations of the said conventions." 



